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|. DEATH BED CHANGES TO ESTATE PLAN
CASE STUDY: You Don’t Need to Know.

One fall afternoon, a young man named Jack
approached Rose's door offering to rake leaves
and remove snow during the coming winter. Rose
was ecstatic; she could continue living at home
and would not have to worry about maintaining
her yard and risking an injury.

Rose, an elderly woman, lived at home alone.
Rose’s two children live out of state and only
visit during the holidays. Her children insisted

Rose move to an assisted living facility where she
would not have to worry about maintaining her
house and yard, but Rose wanted to live at home.

Rose became increasingly frail and even more
dependent on Jack. Soon Jack began helping
Rose with other tasks, including cleaning the
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inside of her house, driving her to various appoint-
ments and running various errands.

After Rose died, and curious about the amount
they would inherit, Rose’s children reached out to
financial institutions where she had assets. Rose’s
children find out Jack took Rose an attorney to
execute a power of attorney and will. Over a six-
month-period, Jack liquidated Rose’s assets. Rose’s
children discovered her will left everything to Jack.

A. The Need for Testamentary Capacity

As a threshold matter, a testator must have testamen-
tary capacity to make a will. This includes knowing the
nature and extent of his or her property, who will take
that property, and the plan for disposing of property
in that way. See, e.g., In re Estate of Kottke, 6 P.3d 243,
246 (Alaska 2000); In re Estate of Gallavan, 89 P3d 521,
522 (Colo. App. 2004); Norwest Bank Minn. N., N.A. v.
Beckler, 663 NW.2d 571, 579 (Minn. Ct. App. 2003).

Testamentary capacity is a relatively low bar to meet.
So low, in fact, that not even a death bed change to a
will creates the presumption that the testator did not
have testamentary capacity. See, e.g., Don F. Vaccaro,
Annotation, Solicitation of Testator to Make a Will of
Specified Bequest as Undue Influence, 48 A.L.R.3d 961
§ 9 (2016); Colleen F. Carew et al,, Testamentary Capac-
ity—Conditions That May Affect Testator's Capacity
Old Age, Ill Health, Physical Weakness—"Deathbed”
Will Not Presumptively Invalid, 2 Harris N.Y. Estates: Pro-
bate Admin. & Litig. § 24:245 (6th ed. 2015); Romualdo
P. Eclavea et al, Opportunity to Change Will; Deathbed
Will, 64 Cal. Jur. 3d Wills § 176 (2015). However, such
death bed changes are closely scrutinized and often
invite legal challenges precisely because the will is
made in such close proximity to the death of the testa-
tor such that it would not be unreasonable to ques-
tion whether the testator really did understand what
effect his will or changes to his will might mean. See
Carew, supra; American Bar Association, Family Legal
Guide, ch. 16, 3 (3rd ed. 2004), http://www.american-
bar.org/content/dam/aba/migrated/publiced/practi-
cal/books/family_legal_guide/ chapter_16.authcheck-
dam.pdf. Someone who is near death by definition
is either mentally or physically frail, or possibly both.
Therefore, near death testamentary changes run
the risk of being challenged for lack of testamentary
capacity. For example, an estranged, previously disin-
herited, son is given an inheritance in an equal share
to his siblings after a deathbed change to his father’s

will. Siblings may be further encouraged to contest a
deathbed will under similar circumstances, particularly
when the bequest is to an individual who would not
normally be the subject of the decedent’s bounty.

B. Undue Influence

The Boomer Project recently conducted online inter-
views with 523 seniors and 1,279 adult caregivers, to
determine the most common fears among elderly
adults.! The top ten fears of elderly adults were:

1. Loss of independence;
Declining health (emphasis added);

Running out of money;

2

3

4. Not being able to live at home;

5. Death of a spouse or other family member;
6

Inability to manage their own activities of daily
living;

7. Not being able to drive;

8. Isolation or loneliness;

9. Strangers caring for them; and

10. Fear of falling or hurting themselves.

Any individual, including a child, friend, neighbor or
predator, can exploit these fears to get what they want
from an elderly individual. For example, a child threat-
ens to stop caring for their elderly parent and take
them to a nursing home unless their parent updates
their will to leave that child an increased percentage
of the estate.

Often times, when an individual is near death, they
are particularly vulnerable to influence or suggestion.
In fact, because of this proximity to death and the
uncertainty as to the existence of testamentary capac-
ity, a child, caregiver, or beneficiary of the original will
should be on the lookout for undue influence, or per-
suasion by a third party that substitutes the wishes of
the party or another for those of the testator so that
the testator produces and/or executes a will he or she
otherwise would not have. Michael J. Cote, Under Influ-
ence in Execution of Will, 36 Am. Jur. Proof of Facts 2d
109, § T (2015). Most states recognize that some kind of
presumption for undue influence arises from the pres-
ence of some elements of undue influence.? Eunice L.
Ross & Thomas J. Reed, Undue Influence, Will Contests
§ 7110 (2d ed.). Generally, the presumption arises when
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there is a confidential relationship between the testa-
tor and the person encouraging deathbed changes to
the will, typically along with suspicious circumstances
and/or when a third party acquires “unconscionable”
benefits as a result (i.e, the new beneficiary suddenly
inherits most of the testator’s property in the revised
will; also, when the new beneficiary has attempted to
isolate the testator from family members and/or origi-
nal will beneficiaries). See id.

Practitioners recognize that attorneys-in-fact are not
immune from unduly influencing the principal-tes-
tator they have been selected to protect. See gener-
ally Jane A. Black, The Not-So-Golden Years: Power of
Attorney, Elder Abuse, and Why Our Laws Are Failing A
Vulnerable Population, 82 St. John's L. Rev. 289 (2008).
Rather, financial exploitation has become one of the
leading types of elder abuse and it is often done at the
hands of attorneys-in-fact. See id. at 291. If undue influ-
ence is found, then the death bed will may be deter-
mined invalid in whole or in part, and property may
pass according to the original will, or intestate succes-
sion. See e.g., In re Carother’s Estate, 150 A. 585, 586 (Pa.
1930); Estate of Hamilton v. Morris, 67 SW.3d 786, 795
(Tenn. Ct. App. 2001).

As a reminder, undue influence analysis likewise also
applies to lifetime transfers (including deeds, gifting,
etc.) such as when the third party “deprives the donor
of free agency in order to obtain a post-death benefit”
Ross & Reed, supra, § 9:9. That is, undue influence is not
limited only to wills but also to will substitutes. Note,
however, that each state has its own definition as what
constitutes the impairment of free agency. Id. § 9.9 n.1
(listing state definitions for Colorado, Connecticut, Indi-
ana, lowa, Kansas, Massachusetts, Maine, Michigan, Min-
nesota, Mississippi, Missouri, Nebraska, New York, New
Carolina, Ohio, South Carolina, Tennessee, and Texas).

C. When Undue Influence Becomes Criminal

Relatedly, many states have implemented specific finan-
cial exploitation laws aimed at combating undue influ-
ence against vulnerable adults (in deathbed situations
and beyond) in their criminal codes and/or as part of
adult protection rules and regulations.® These laws differ
significantly among jurisdictions, and punishments range
from felony convictions in criminal codes to adverse
agency findings in rules and regulations. See id. Histori-
cally, states often omit caregivers, attorneys-in-fact, and
family members from these statutes and rules due to the
presumption that family members and fiduciaries will

care for the elder notwithstanding research to the con-
trary. See id. Many states are quickly catching up to enact
or amend statues to specifically address the growing
problem of financial exploitation of vulnerable adults.

Prominent cases of undue influence rising to the crimi-
nal level include those of Mark McCay in Texas and
Randy Ray Richardson in Oregon. McCay was charged
with, and convicted of, attempted theft after he
induced an incapacitated 88-year-old woman to sign
on her death bed a will he had written that benefitted
him. McCay’s second will failed because of a techni-
cality involving witness signatures. More importantly,
the Texas Court of Appeals found the indictment of
attempted theft against McCay was sufficient even
though the State did not plead lack of testamentary
capacity or undue influence. McCay v. State, No. 05-12-
01199-CR, 2015 WL 5247081, at *3 (Tex. App. Sept. 9,
2015), petition for discretionary review filed (Oct. 2,
2015). The court reasoned, “These terms [of “testamen-
tary capacity” and “undue influence”] .. . are rooted in
the civil law and are meaningful in probate proceed-
ings. In a criminal proceeding, the State can prove the
accused attempted to appropriate property unlawfully
in many ways. One of those ways is by proving the
owner did not give effective consent.” Similarly, Rich-
ardson was convicted by a trial court for first-degree
aggravated theft and obtaining execution of a docu-
ment by deception in another death-bed will signing.
State v. Richardson, 288 P.3d 995, 996 (2012). However,
the Oregon Court of Appeals reversed Richardson’s
conviction because of a hearsay error committed by
the lower court. Id. at 998.

II. DISPUTED TRANSFER OF AN
INCAPACITATED OR ELDERLY RELATIVE

CASE STUDY: Granny-Snatching

Eleanor has three children; her oldest child, Mike,
lives out of state and visits every Christmas for a day
or two. Eleanor’s two daughters live in the same
town and see her at least every other day. Mike
contacts Eleanor one cold winter day (as mom lives
in Minnesota), and suggests that at his expense,
he take her down to Arizona for a couple weeks
to “defrost.” Eleanor willingly accepts this invitation.

Instead of getting on a flight to Arizona, Mike
flies Eleanor to his hometown. Mike e-mails his
sisters alleging they have been abusing mom for
years; however there has been no evidence of
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any abuse. Shortly thereafter, Eleanor’s accounts
are closed, and her assets are reestablished in
accounts owned jointly with Mike. Mike will not
allow his sisters to visit mom, and he took away
her cell phone. The sisters believe Mike is brain-
washing mom and prohibiting her from making
decisions on her own.

A. The Hardship of Clandestine Transfers

The end of an elder’s life is difficult for families to
manage, and conflicts may arise among the elder’s
loved ones. Sometimes, these relationships may be
so tumultuous that one of these people may actually
induce the elder to leave their residence in one state
to come join the person in another state without the
knowledge of the others. This inducement to move,
pejoratively termed “granny-snatching,” makes deter-
mining jurisdiction for guardianships difficult, expen-
sive, and sometimes even harmful to the elder where
the snatcher aims to financially exploit the elder, often
further resulting in abuse or neglect as well.

B. Uniform Adult Guardianship and
Protective Proceedings Jurisdiction Act

1. Jurisdictional Priorities and Notice

Enacted in 45 states,* the Uniform Adult Guardianship
and Protective Proceedings Jurisdiction Act (UAGP-
PJA) establishes jurisdiction priorities for guardianship
proceedings. See Unif. Adult Guardianship & Protective
Proceedings Jurisdiction Act § 203 (2011) [hereinafter
UAGPPJA]. The Act grants default jurisdiction to the
probate court of the home state, which is defined as
the state in which the elder “was physically present,
including any period of temporary absence, for at least
six consecutive months immediately before the filing
of a petition for a protective order or the appoint-
ment of a guardian.” Id. § 201()(2). The Act also allows
a home state to be found, in the alternative, where
the elder has been present for a six-month period that
ends within six months of the filing of such petition. Id.

If the elder has no home state, then the state with which
the elder has a “significant connection” is selected. Id. §
203(1), (2)(A). In addition to requiring more than “mere
physical presence,” the finding of a significant connec-
tion depends on four factors under the UAGPPJA:

1. The location of the respondent’s family and other
persons required to be notified of the guardian-
ship or protective proceeding;

2. The length of time the respondent at any time
was physically present in the state and the dura-
tion of any absence;

3. The location of the respondent’s property; and

4. The extent to which the respondent has ties to the
state such as voting registration, state or local tax
return filing, vehicle registration, driver's license,
social relationship, and receipt of services.

Id. § 201(b). For example, the Arizona Court of Appeals
provided a quick analysis on “home state” and “sig-
nificant connection” in Woestman v. Russell, 356 P.3d
319, 321 (Ariz. Ct. App. 2015). The court determined
that the protected person had no home state where
he had “claimed to be from Montana, provided police
addresses in three different states, and [had] a criminal
history involving offenses in six different states.” Id. As
such, Arizona was found to be a significant-connection
state because the protected person had been involved
in a car accident, retained an attorney, and has family
that maintains residence there. Id. That is, pursuant to
Arizona’s UAGPPJA, Arizona was found to have jurisdic-
tion for a conservatorship proceeding as a significant
connection state. Id.

Note that a guardianship may still be sought in a sig-
nificant-connection state when the elder does have a
home state. Id. § 203(2)(B). However, the significant-con-
nection state will have jurisdiction only where a guard-
ianship petition has not been filed in the home state
prior to or during the significant-connection state’s pro-
ceeding and no objection to the significant-connection
state’s jurisdiction has been filed. Id. § 203(2)(B)(i)(i).
Indeed, the jurisdiction of the significant-connection
state is further checked by section 206's “appropriate
forum” safeguards, which allow the significant-connec-
tion state to consider, among other factors, “whether
abuse, neglect, or exploitation of the respondent has
occurred oris likely to occur and which state could best
protect the respondent from the abuse, neglect, or
exploitation” and “the length of time the respondent
was physically present in or was a legal resident of this
or another state.” Id. §§ 203(2)(B)(iii), 206(c).

Likewise, any court may pick up jurisdiction, if deemed
appropriate, where it has been declined by the home
state and/or the significant-connection state. Id.
§ 203(3). Section 204 also provides a safety valve to
possible jurisdiction problems by allowing “special
jurisdiction” to courts without section 203 jurisdiction
specifically for provisional or temporary orders. Section
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208 further protects the jurisdiction of the home state
by requiring notice if a petition was brought in a non-
home-state to “those persons who would be entitled to
notice of the petition if a proceeding were brought in the
[elder's] home state.” Note that once jurisdiction is estab-
lished, that court has “exclusive and continuing” jurisdic-
tion until the court terminates the proceeding. Id. § 205.

2. Transferring Jurisdiction or Enforcing Original
Guardianship Order When Travel is Not Clandestine

Relatedly, article 3 provides for the transfer of jurisdic-
tions that would terminate jurisdiction in one state in
favor of another. See id. §§ 205, cmt,; 301. Again, notice
is required when the petition for transfer is filed with
the original state. Id. § 301(b). The court then deter-
mines whether:

1. The protected person is physically present in or
is reasonably expected to move permanently to
the other state, or the protected person has a sig-
nificant connection to the other state considering
the factors in Section 201(b);

2. An objection to the transfer has not been made
or, if an objection has been made, the objector
has not established that the transfer would be
contrary to the interests of the protected person;
and

3. Adequate arrangements will be made for man-
agement of the protected person’s property.

Id. § 301(d). If these factors are present, then the court
issues a provisional order granting the transfer to the
state while directing the guardian to petition the other
state to accept the original guardianship. Id. § 301(e).
The petition to the other state is also accompanied by
notice to entitled persons. Id. § 302(b).

Generally, the other state will grant a provisional order
accepting the guardianship as long as there is no objec-
tion and the guardian is eligible to serve as such in that
state. Id. § 302(d); see also Sears v. Hampton, 143 So. 3d
151, 157 (Ala. 2013) (concluding that the accepting court
is only to decide whether the provisional order from the
transferring court is to be accepted, not to appoint a
new or different guardian). The original state terminates
the guardianship only after receiving a provisional order
and necessary documentation from the accepting
court. Id. § 301(f). The accepting state, likewise, issues
a final order after receiving the order for termination
from the original court. Id. § 302(e). From there, within

90 days, the accepting state can modify the guardian-
ship as necessary to conform with state laws. Id. § 302(f).

Indeed, this process can apply even when the accept-
ing state has not adopted the UAGPPJA. In re Guardian-
ship of Louise D., 3 N.Y.S.3d 918, 919-20 (N.Y. Sur. 2015)
(approving transfer to non-adoptee-state Florida from
New York where the above process had been followed
and the appropriate factors found). Also acceptance
of a foreign guardianship may actually be in the laws
of non-adoptee states. Kurt M. Simatic, Someone’s
Afoot: Wisconsin's Foreign Guardianship Transfer Law,
95 Marg. L. Rev. 1083, 1103 (2012) (“A petition for the
receipt and acceptance of a foreign guardianship in
Wisconsin is appropriate if the foreign ward resides in
Wisconsin or intends to move to Wisconsin.”).

Where a transfer is inappropriate, article 4 provides for
registration of a foreign guardianship upon petition
and notice from the guardian. UAGPPJA § 401. Regis-
tration gives the guardian the power to enforce the
guardianship and the powers it grants in a state with-
out jurisdiction. See id. § 403(a).

C. Possible Loopholes and Outcomes

While the UAGPPJA's adoption has been nearly uni-
versal, the handful of states that have not adopted it
remain as loopholes that could continue to perpetuate
“granny-snatching.” The protections of UAGPPJA do not
apply in states where the Act has not been enacted.
Brittany Griffin Smith, Note, Granny Snatching and Per-
sonal Jurisdiction—An Argument for A New Federal
Interpleader, 100 Ky. L.J. 411, 412-13 (2012). However,
even in these states, the traditional analysis of jurisdic-
tion may nonetheless maintain personal jurisdiction
where the snatching takes place after a petition in the
non-adoptee-state has been filed. See In re Guardian-
ship of Graham, 963 So. 2d 275, 279 (Fla. Dist. Ct. App.
2007). At Chestnut Cambronne, we were successful in
establishing jurisdiction in Minnesota, where the elder
had been domiciled, even though she had been taken
to Michigan—a non-adoptee state.

[Il. REPRESENTING A CLIENT WHOSE CAPACITY
APPEARS TO BE DIMINISHED

CASE STUDY: My Overly Helpful Home Health Care Aide.

Mrs.Neusbaum is a very old client of yours that you
have known for more than two decades and you
last updated her Will and other estate planning
documents about 10 years ago. Mrs. Neusbaum is
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a widow with no living children, but has all of her
life been close to her two nieces and was leaving
her entire estate to her two nieces.

Mrs. Neusbaum comes into your office with her
home health aide, Matilda, who Mrs. Neusbaum
promptly introduces to you as the daughter she
never had and in whom she now has complete
trust. Mrs. Neusbaum goes on to announce that
she wants to update all of her estate planning
documents, leaving everything to Matilda, who
smiles sweetly throughout the whole process.

Concerned, you ask to speak to Mrs. Neusbaum
alone and she says no, I want my Matilda with me
and | want her to be present during all our dis-
cussions. Based on your experience, you have very
significant concerns both relative to capacity, and
more importantly, the relationship of capacity and
undue influence. You consider the following:

1. Drafting Mrs. Neusbaum a new will with the con-
cern she might go elsewhere;

2. Refusing to draft the will;
Insisting meeting with Mrs. Neusbaum alone;

4. Scheduling a time for Mrs. Neusbaum to come
back to your office and calling her nieces; or

5. Calling Adult Protection.

A. Option 1: Draft the Will

MRPC Rule 1.2 states, “A lawyer shall abide by a client’s
decisions concerning the objectives of representation
and, as required by Rule 14, shall consult with the cli-
ent as to the means by which they are to be pursued.

B. Option 2: Decline to Draft the Will
1. Clients with Diminished Capacity
MRPC 1.14 provides as follows:

(@) When a client’s capacity to make adequately con-
sidered decisions in connection with a representa-
tion is diminished, whether because of minority,
mental impairment or for some other reason, the
lawyer shall, as far as reasonably possible, maintain
a normal client-lawyer relationship with the client.

2. Assessing the Client’s Capacity

MRPC 1.14, Comment 6: “In determining the extent
of the client’s diminished capacity, the lawyer should
consider and balance such factors as:

the client’s ability to articulate reasoning leading
to a decision;

variability of state of mind and ability to appreci-
ate consequences of a decision; the substantive
fairness of a decision; and

the consistency of a decision with the known
long-term commitments and values of the client.

In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.”

3. Does the Client Have the Capacity to Enter into
the Desired Transaction?

Differing transactions have differing levels of
capacity (e.g., testamentary capacity vs. capacity
to contract.)

Different states have different levels of capacity for
the same transaction:

O.C.G.A. §53-12-23: "A person has capacity to cre-
ate an inter vivos trust to the extent that such per-
son has legal capacity to transfer title to property
inter vivos. A person has capacity to create a tes-
tamentary trust to the extent that such person has
legal capacity to devise or bequeath property by
will”

N.CG.S.A. § 36G6-601: “The capacity required to
create, amend, revoke, or add property to a revo-
cable trust or to direct the actions of the trustee of
a revocable trust, is the same as that required to
make a will.”

Client must have capacity at the time the transac-
tion is entered into. Even a client who has been
placed under a guardianship may retain some
capacity—e.g,, testamentary capacity (“lucid
interval”).

4. Lawyer's Duty to Assess Capacity

In re Hughes Revocable Trust, 2005 WL 2327095
(Mich. App. 2005): The attorney had “a responsibil-
ity to assess his client’'s mental capacity.” Lawyer
in this case had been told that the testator was
often confused. When he met with the testator
and her husband, the husband did all the talking.
The court criticized the attorney for making no
attempt to determine the testator’s capacity.

San Diego Op. 1990-3 (1990): “A lawyer must be
satisfied that the client is competent to make a
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will and is not acting as a result of fraud or undue
influence. . . . The attorney should schedule an
extended interview with the client without any
interested parties present and keep a detailed and
complete record of the interview.

Logotheti v. Gordon, 414 Mass. 308, 607 N.E.2d 715
(1993): "An attorney owes to a client, or a poten-
tial client, for whom the drafting of a will is con-
templated, a duty to be reasonably alert to indica-
tions that the client is incompetent or is subject
to undue influence and, where indicated, to make
reasonable inquiry and a reasonable determina-
tion in that regard. An attorney should not pre-
pare or process a will unless the attorney reason-
ably believes the testator is competent and free
from undue influence.”

Norton v. Norton, 672 A.2d 53 (Del. 1993) (dicta):
Lawyer who drafted the will did not meet with
the testator until the day he came to the hospi-
tal to present her with a document drafted at the
direction of one of the testator’s children that left
her estate primarily to that child. "Although the
question of testamentary capacity was not the
principal focus of this appeal, we take the occa-
sion to emphasize the importance for a lawyer
who drafts a will, particularly for an aged or infirm
testator, to be satisfied concerning competence
and to make certain that the instrument as drafted
represents the intentions of the testator. . . .
[Dlirect communication which precedes drafting
of the instrument should be the norm if the law-
yer is to discharge his obligation of assessing tes-
tamentary competence.”

5. Steps To Maximize or Enhance the Client’s Capacity

1.

®

Multiple short meetings: ask the same questions
and look for consistency.

Time of day (“Sundowner’s Syndrome”).

Bright lighting and minimum background noise
and interruptions.

Speak clearly while facing client.

Speak slowly and give client plenty of time to
think before expecting a response: don't finish the
client’s sentences for him or her.

Avoid using legal terms without explaining them.
Draw diagrams.

Use larger font in documents.

10.

12.

Offer the client alternatives to the client’s desired
course of action: ask the client to reiterate those
alternatives to you and why she has or has not
chosen one.

Allow clients ample time to review documents,
both in advance and in the lawyer’s office.

. Meet at client’s home or facility in which client is

residing.

Without disclosing confidential information, con-
sult with family members or caregivers as to how
best to communicate with the client; when is best
time to talk with client; how medications affect cli-
ent, etc.

C. Option 3: Insist on Meeting Alone

Although Mrs. Neusbaum has already stated she wants
Matilda to be present during all conversations, contact
her following the meeting to insist she come into the
office alone or offer to meet at her house when Matilda
is not present.

D. Options 4 and 5: Contacting
Family Members or Adult Protection

1. Confidentiality

MRPC 1.6 provides as follows:

@ A lawyer shall not reveal information relating
to the representation of a client unless the cli-
ent gives informed consent, the disclosure is
impliedly authorized in order to carry out the
representation or the disclosure is permitted by
paragraph (b).

MRPC 1.14 provides as follows:

(b) When the lawyer reasonably believes that the
client has diminished capacity, is at risk of sub-
stantial physical, financial or other harm unless
action is taken and cannot adequately act in
the client’s own interest, the lawyer may take
reasonably necessary protective action, includ-
ing consulting with individuals or entities that
have the ability to take action to protect the
client and, in appropriate cases, seeking the
appointment of a guardian ad litem, conserva-
tor or guardian.

(©) Information relating to the representation of a
client with diminished capacity is protected by
Rule 1.6. When taking protective action pursuant
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to paragraph (b), the lawyer is impliedly autho-
rized under Rule 1.6() to reveal information
about the client, but only to the extent reason-
ably necessary to protect the client’s interests.

2. Lawyer’s Duty to Take Protective Action

ABA Legal Formal Ethics Opinion 96-404 (examining
an earlier version of MRPC 1.14):

A client who is making decisions that the lawyer
considers to be ill-considered is not necessarily
unable to act in his own interest, and the lawyer
should not seek protective action merely to pro-
tect the client from what the lawyer believes are
errors in judgment.

Although not expressly dictated by the Model
Rules, the principle of respecting the client’s
autonomy dictates that the action taken by a law-
yer who believes the client can no longer ade-
quately act in his or her own interest should be
the action that is reasonably viewed as the least
restrictive action under the circumstances.

The nature of the relationship and the represen-
tation are relevant considerations in determining
what is the least restrictive action to protect the
client’s interests. Even where the appointment of
a guardian is the only appropriate alternative, that
course, too, has degrees of restriction. Forinstance,
if the lawyer-client relationship is limited to a sin-
gle litigation matter, the least restrictive course for
the lawyer might be to seek the appointment only
of a guardian ad litem, so that the lawyer will be
able to continue the litigation for the client. On
the other hand, a lawyer who has a long-standing
relationship with a client involving all of the cli-
ent’s legal matters may be more broadly autho-
rized to seek appointment of a general guardian
or a guardianship over the client’s property, where
only such appointment would enable the lawyer
to fulfill his continuing responsibilities to the client
under all the circumstances of the representation.

IV. KNOW WHO YOUR CLIENT IS
CASE STUDY: What Do You Mean I'm Impaired?

Attorney gets a call one afternoon from a longtime
client, Alex, whose elderly mother was arrested for
driving under the influence. According to Alex,
mom was driving home from bingo, lost control

of the vehicle, and struck a stop sign. The police
arrested her for driving while under the influence.

Alex indicates there is a question as to whether
or not mom was impaired as a result of alcohol,
or her new prescription medications, or possibly
a combination of both. Alex has questions regard-
ing how to get mom out of jail, and how to defend
mom on these charges. Mom was charged with
driving under the influence 30 years ago.

Alex has questions about mom'’s driver’s license.
Alex has been worried about her driving for quite
some time and questions whether mom should
be driving at all. Derek inquires as to whether or
not mom could or should get her license back at
this point, irrespective of the alcohol/prescription
drug related charges.

A. Elderly Prescription Drug and Alcohol Use

Older adults are the largest users of prescription medi-
cation, yet with advancing age they are more vulner-
able to adverse reactions to the medications they are
taking.® A survey in the United States of a representa-
tive sampling of 2206 community-dwelling adults,
aged 62 through 85 years, was conducted by in-home
interviews and use of medication logs between 2010
and 20115 At least one prescription medication was
used by 87 percent and five or more prescription med-
ications were used by 36 percent of the individuals sur-
veyed. Id. Additionally, 35 percent of those surveyed
used over-the-counter medications. Id.

The young-old (ages 66-74) have been found to be
more adherent to medication regimens than middle-
aged older adults, but after age 75, older adults pres-
ent decreased comprehension of medication instruc-
tions and adherence. Id. Living arrangements influence
the older person’s ability to manage medications, and
older adults who live alone were found to be more
prone to medication errors. Id.

Over recent decades alcohol consumption has
increased among those who are older than 65 years.”
Alcohol is more toxic in the aging organism because
of changes in its metabolism, distribution and elimina-
tion, which lead to central nervous system effects at
lower levels of intake; also, aging organs such as brain
and liver are more sensitive to the toxicity of alcohol. /d.
Also, elderly people take more drugs, and ethanol and
these drugs may interact; therefore, alcohol consump-
tion can modify serum drug concentrations and their
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toxicity. Id. For these reasons, alcohol should be used
in moderation, especially among those of older age. Id.

B. Statutes

Many states have a particular section of the Driving
Under the Influence ("DUI") code that pertains to driving
under the influence of drugs. Typically, the elements of
DUI are driving or operating a motor vehicle and being
under the influence of alcohol or a controlled substance.

Some states have implemented a list of controlled sub-
stances within their DUI statutes. For example, under
Kentucky Revised Statutes Annotated §1 89A.010(1)(d): A
person shall not operate or be in physical control of a
motor vehicle anywhere in this state while the presence
of [any Schedule | controlled substance except mari-
juana, Alprazolam, Amphetamine, Buprenorphine, Butal-
bital, Carisoprodol, Cocaine, Diazepam, Hydrocodone,
Meprobamate, Methadone, Methamphetamine, Oxy-
codone, Promethazine, Propoxyphene, and Zolpidem]
is detected in the blood, as measured by a scientifically
reliable test, or tests, taken within two hours of cessation
of operation or physical control of a motor vehicle.

In many states, the fact that the drug was prescribed by
a doctor is not a defense. For example, under California
Vehicle Code Section 23630, the fact that any person
charged with driving under the influence of any drug
or combined influence of alcoholic beverages and any
drug in violation of Section 23152 or 23153 is, or has
been entitled to use, the drug under the laws of this
state shall not constitute a defense against any viola-
tion of the sections.

C. Case Law

Involuntary intoxication is not a defense when some-
one knowingly takes prescription medication. For
example, in State v. Kain, Appellant was arrested for
DUI after the arresting officer smelled alcohol and
administered a field sobriety test, which Appellant
failed. See 24SW.3d 816, 817 (Tenn. Crim. App. 2000).
Appellant asserted that he had three drinks from 6:30
to about 10:00 pm and that at about 11:15 he took two
diet pills. Id. at 818. Appellant argued that the trial court
should have recognized involuntary intoxication as a
defense. Id. In this regard, Appellant made two claims.
Id. The first is that the defense of involuntary intoxi-
cation is applicable to all criminal prosecutions and is
not specifically excluded by the statutes prohibiting
driving under the influence. Id. Additionally, Appellant

argued that even though driving under the influence
is interpreted as a strict liability offense, involuntary
intoxication can still be asserted as a defense, because,
as a general defense, it “operates to relieve criminal
culpability irrespective of the presence of intent.” Id.
The court held that with the law in Tennessee being
that driving under the influence of a drug or intoxicant
is a strict liability offense, a defendant whose intoxi-
cation results from knowingly ingesting a prescrip-
tion drug and alcohol cannot avail himself of the invol-
untary intoxication defense. Id. at 819.

Additionally, toxicologists are not required to prove the
degree of impairment or amount of drugs present in
an individual's system. For example, in Hoffman v. State,
Appellant was found to have violated his community
control because he was driving under the influence.
See 743 S0.2d 130, 131 (4th DCA 1999). Appellant drove
into a truck which was parked on the outside lane of
the road with its flashers on. Id. The arresting officer
administered a roadside sobriety test and based on
the facts of the accident, the officer’s observation, and
Appellant’s poor performance on the sobriety test,
the officer arrested Appellant for DUI. Id. The breatha-
lyzer indicated no presence of alcohol, but a urine test
reflected the presence of Prozac, Soma, and Xanax, all
of which were legally prescribed to Appellant. Id. The
court found that it was unnecessary for the toxicolo-
gist to be able to estimate the degree of impairment
or the amount of drugs in the Appellant’s system. Id.

V. WHAT TO DO WHEN THERE IS
NO HEALTH CARE DIRECTIVE

CASE STUDY:
What Do You Mean | Can’t Make This Decision?

James and Katie are married, and both have three
young children from previous marriages. James'
three children, Joe, Matt, and Nicole, do not get
along with Katie. Shortly after the marriage, Katie
made it very clear she only cared about her children
and not incorporating them into their new family.

James' three children noticed after Katie's mother
was diagnosed with dementia, Katie would not
let any other friends or family members see her.
James told his children he wants his life to be pre-
served at all costs because of his religious beliefs.
Fearing Katie would treat their father similarly to
her mother, James' children urged him to get a
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health care directive naming the three of them as
his health care agents.

Unfortunately, James failed to do so. James
became ill and fell into a coma. The care provid-
ers took the position that James' three children
and Katie must unanimously make medical deci-
sions. Katie, caring only about the inheritance she
is about to receive, and traveling the world with
the pool boy, says that James did not want to be
kept alive by artificial means.

A. Health Care Directives Generally

In response to various court rulings on the right to
refuse life-sustaining treatment, (see, e.g., Cruzan v.
Director, Missouri Dep't of Health, 497 U.S. 261 (1990);
In re Quinlan, 355 A.2d 647 (NJ 1976), all fifty states
(and Washington D.C.) have passed laws providing for
advance health care directives (including living wills
and health care powers of attorney). Diana Anderson,
CELA, Review of Advance Health Care Directive Laws
in the United States, the Portability of Documents, and
the Surrogate Decision Maker When No Document Is
Executed, NAELA J, Fall 2012, at 183. Each state’s law
differs but they are generally consistent in allowing an
elder with mental capacity to make his end-of-life care
decisions known, documented, and generally enforce-
able when he or she does become incapacitated. See
id. These directives also provide immunity from civil
wrongful death lawsuits and from ethics boards com-
plaints to doctors who follow them when withdrawing
life-sustaining treatment. Catherine J. Jones, Decision-
making at the End of Life, 63 Am. Jur. Trials 1,§ 27 (2015).

As important as it is to have an advance directive, cli-
ents should be aware that there is still a risk that doc-
tors, hospitals and other health care providers may
not always follow these directives. In Doctors Hospital
of Augusta, LLC v. Alicea, 299 Ga. 315, 788 S.E.2d 392
(2016), a doctor caused a patient to be hooked up to a
ventilator even though the patient’s agent under her
health care power of attorney had made it clear that
the patient wanted no life-sustaining procedures to be
applied. When the agent sued, the trial court granted
summary judgment for the doctor and the hospital.
The Supreme Court of Georgia reversed the grant of
summary judgment. The Supreme Court pointed out
that “a clear objective of the Act [that allows health
care advance directives] is to ensure that in making
decisions about a patient’s health care, it is the will of

the patient or her designated agent, and not the will of
the health care provider, that controls.”

B. Family Decision-Making Statutes

Additionally, 43 states?® statutorily empower select fam-
ily members to make treatment decisions on behalf of
an incapacitated person when no health care direc-
tive exists. Id. at 194; American Bar Association Com-
mission on Law and Aging, Default Surrogate Consent
Statutes (2014), http://www.americanbar.org/content/
dam/aba/administrative/law_aging/2014_default_
surrogate_consent_statutes.authcheckdam.pdf (ABA
Comm’n L. & Aging). These statutes are called “sur-
rogate decision-making” or “family decision-making”
statutes. Aaron N. Krupp, Health Care Surrogate Stat-
utes: Ethics Pitfalls Threaten the Interests of Incompe-
tent Patients, 101 W. Va. L. Rev. 99, 108-09 (1998).

Generally, these “devolved” surrogates must make
treatment decisions based on the “substituted judg-
ment” standard, or what the incapacitated person’s
probable wishes would be if they could make the deci-
sion for themselves. Charlie Sabatino & FErica Wood,
American Bar Association, Surrogate Decision-Making
and Advance Directives—Nuts and Bolts, National
Aging and Law Conference (2010), http://www.ameri-
canbar.org/content/dam/aba/migrated/aging/pdfs/
nalc_sur_d_m.authcheckdam.pdf.

Meanwhile, a minority of states require “clear and
convincing evidence” ala Cruzan to show the per-
son’s actual wishes. Id. For example, Alabama nor-
mally requires the substituted judgment standard but
requires clear and convincing evidence of the person’s
actual desires in cases of withdrawal of life-sustaining
treatment. Ala. Code § 22-8A-11(c); see also, e.g., Fla.
Code §§ 765.205(1)(b), 765.401(3). Most of these stat-
utes allow a “best interests” standard as a fall-back to
the substituted judgment standard. Sabatino & Wood,
supra; see also e.g,, Fla. Code § 765.205(1)(b).

The tension between surrogate decision-making stat-
utes and health care directives is an important one:
the two function as alternatives, not concurrently. In
other words, if the incapacitated person has a health
care directive, then the family members empowered
by a decision-making statute will not have authority to
make health care decisions for the incapacitated per-
son. Instead, the power to refuse life-sustaining treat-
ment on behalf of the incapacitated person rests with
the person’s selected health care agent. Aaron N. Krupp,
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supra, 108-09. In those seven states that do not have
surrogate decision-making statutes, there would be
no competing powers of consent. However, as stated
above, the practitioner should still be aware of their
jurisdiction’s judicial review policies notwithstanding
the health care agent’s obvious claim for consent.

C. No Directive and No Surrogate Statute

Despite the fact that most Americans have definitive
plans in mind for the end of their life, many have not
actually drafted health care directives. Jones, supra, § 38.
Additionally, there may beissues with a health care direc-
tive being recognized in a state different from the one it
was drafted in—or lack of health care directive reciproc-
ity. See Anderson, supra, at 192-93. In states without a
surrogate decision-making statute,® the patient without
a health care directive (or without an effective one if
a reciprocity issue arises) is subject to the same issues
Quinlan and Cruzan faced. Jones, supra, § 38.

Generally, the court is not involved unless a family
member wishes to disrupt the status quo and with-
draw life-sustaining treatment (recall that doctors are
exposed to liability for withdrawing treatment absent
a health care directive, and this liability encourages
them to continue treating the patient). Jones, supra, §
38. While courts do generally prefer that these end-of-
life decisions be decided by the family and the doc-
tor, a number of jurisdictions require judicial review of
either all decisions to withdraw life-sustaining treat-
ment or such decisions under specific circumstances.
Karl A. Menninger, Proof of Basis for Refusal or Discon-
tinuation of Life-Sustaining Treatment on Behalf of
Incapacitated Person, 40 Am. Jur. Proof of Facts 3d 287,
§ 16 (2015); see also U.S. Congress, Office of Technol-
ogy Assessment, Life Sustaining Technologies and the
Elderly 120-22 (1987).

For example, Minnesota and Massachusetts—both
states without surrogate decision-making statutes—
require review of all decisions to withdraw life-sustain-
ing treatment. Menninger, supra (citing Superintendent
of Belchertown State School v. Saikewicz, 370 N.E.2d
417 (Mass. 1977); In re Conservatorship of Torres, 357
NW.2d 332 (Minn. 1984)); see also In re Guardianship
of Tschumy, 853 NW.2d 728, 745 (Minn. 2014). In fact,
Massachusetts holds a “substituted judgment” hearing
to make this determination. Matter of RH., 622 N.E.2d
1071, 1076 (Mass. App. Ct. 1993). In other states, specific
circumstances triggering review of the decision to with-
draw life-sustaining treatment include pregnancy (In re

A.C, 573 A2d 1235 (Dist. Col. App. 1990)) and minors (In
re EG., 549 N.E.2d 322 (lll. 1989)). Menninger, supra.

In cases where no surrogate decision-making statue
operates—as in Minnesota and Massachusetts—cases
are often brought by guardians seeking to have health
care decision-making powers granted to them so that
life-sustaining treatment can be withdrawn. See, e.g.,
Saikewicz, 370 N.E.2d at 419, 435 (noting that petitions
for the appointment of both a guardian and a guardian
ad litem had been filed and granting authority to make
health care decisions to guardian ad litem); Tschumy,
853 NW.2d at 745 (finding guardian could have such
authority); Matter of Quinlan, 355 A.2d 647, 651 (N.J.
1976) (appointing guardian but allocating authority to
the joint decision-making power of the guardian, fam-
ily, and the physician under the oversight of the hos-
pital ethics committee). Indeed, these states generally
outline health care decision-making standards in their
guardianship statues.’

As a result, in states without family surrogate statutes,
the appointment of a guardian (or guardian ad litem)
may be necessary to assert the withdrawal of life-sus-
taining treatment absent a health care directive. Again,
judicial review standards vary greatly by state, so prac-
titioners are encouraged to weigh the financial and
emotional costs of attempting to withdraw life-sus-
taining treatment. Additionally, as noted by the differ-
ing results of Quinlan, Tschumy, and Saikewicz, states
also vary in what authority a guardian (or a guardian
ad litem) has in the decision-making process, careful
attention must be paid to the state's developed law.
Note also that the determination of state law and the
interpretation of statutes in relation to the common
law is also diverse among states as some choose to
provide that statutes are cumulative of common law
so that the elder may avail themselves of the protec-
tions provided by both statute and common law; other
states make no mention of this cumulative nature.
See Jones, supra, § 38 n.99. Therefore, careful analysis
is necessary to ensure that the right appointment is
sought and that client expectations can be appropri-
ately managed.

VI. UNAUTHORIZED PRACTICE OF LAW

CASE STUDY: I'm a Financial Adviser
and I'm Here To Help You.

Luke is considered the most helpful financial
adviser in his small farm town. Luke & Associates
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strives to put its customers first, going the extra
mile for each and every customer. Kristin, a long-
time customer of Luke & Associates has two chil-
dren, a son who farms and a daughter who lives
in the city. Kristin recently visited with Luke, and
Luke told her about a former client where dad
died, leaving his farm to his two children, which
required a probate procedure. The seemingly
happy children were soon pitted against each
other as both wanted to farm the land. As a result,
the children do not speak to each other and their
relationship is beyond repair; in Luke's words, all
because of probate. The children ended up hav-
ing to sell the farm, which had been in the family
for over 150 years.

Upon hearing this story, Kristin wanted to know
what could be done to avoid probate and prevent
the family from losing the farm. Luke suggested
that she establish all of her bank accounts as
joint tenants with rights of survivorship with her
daughter and draft a transfer on death deed nam-
ing her two children as the beneficiaries.

What was not known to Luke, not that it makes
any difference, is that Kristin had long ago estab-
lished a Will giving everything to her son, as he
had helped dad farm the land for 30 years and
her daughter lived in the cities and had minimal
contact with the family. Luke offered up one bit of
legal advice, although he said Kristin should not
quote him: he said that “it's far better to set up
assets in joint ownership arrangements and pay-
able on death designations, since there is a much
lower legal standard to meet, than the higher
standard to do a Will” But again, he said “don't
quote him on that.

A. Unauthorized Practice of Law

Generally speaking, the unauthorized practice of law
includes the following activities: 1) preparing legal
documents, including deeds, mortgages, leases, trust
instruments, wills, etc,; 2) interpreting or expressing
legal advice and opinions; 3) preparing or trying cases
in front of a court or judge; 4) rendering a service that
requires the use of legal knowledge or skill; or 5) using
the titles of “lawyer,” “attorney,” or “esquire.” The Ameri-
can Bar Association compiled a list of the definitions
by state which can be found at http://www.american-
bar.org/content/dam/aba/migrated/cpr/modeldef/
model_def_ stat utes.authcheckdam.pdf.

Given the multifaceted work financial advisers do with
clients every day, it could be easy to unintentionally
cross into areas outside the bound of their profession."
For example, an adviser who is retained to assist with
financial planning during a divorce may have to con-
tend with areas such as insurance policies, retirement
planning, taxes, and other things that might arise. Id.
Despite their responsibility to give clients options,
however, advisers must be careful not to deviate into
legal advice and opinion. Id.

Certified Public Accountants ("CPAs") have to be even
more careful, since they are afforded a special excep-
tion when it comes to their practice. Id. Treasury Cir-
cular 230 gives CPAs the authority to represent clients
before the IRS, allowing them to analyze and interpret
how tax laws apply to clients and consult with their
clients about their interpretations of the law. Id. CPAs
need to be wary that their legal advice only extends to
tax law and not other areas such as estate planning. Id.

B. Fiduciary Duties of Financial Advisers

The Department of Labor's conflict of interest final
rule and related exemptions will protect investors by
requiring all who provide retirement investment advice
to plans, plan fiduciaries and IRAs to abide by a “fidu-
ciary” standard—putting their clients’ best interest
before their own profits.'? This final rulemaking fulfills
the Department’s mission to protect, educate, and
empower retirement investors as they face impor-
tant choices in saving for retirement in their IRAs and
employee benefit plans. Id. Prior to the new rule, only
Registered Investment Advisers ("RIAs") were expected
to act as fiduciaries. Financial advisers previously oper-
ated under a “suitability” standard, a duty to take steps
to ensure an investment was suitable for a client, and
were able to skirt around the fiduciary requirement by
offering “only education” and not broach the “advice”
threshold.”

Now that the fiduciary standard applies to all advisers
when providing recommendations about 401(k) and
IRA accounts, current methods of conflicted compen-
sation for brokers are now “prohibited” as they are not
conducive to a "best interest” environment. Id. How-
ever, there is an exemption to conflicting payment
structures or “prohibited transactions” that allows the
adviser to continue working with the client even if
compensation increases known as the “Best Interest
Contract Exemption.” Id. Formerly, brokers might have
steered clients to products like load mutual funds or
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annuities that rendered higher commissions after the
sale, and since brokers were previously held to a “suit-
ability” standard of care—not a fiduciary standard—
they were not required to offer the “best product,” only
a suitable one. Id.

There are ten things to consider about the new fidu-
ciary rule™

1. The new rule applies only to retirement accounts,
not tax accounts. If you have taxable accounts
with your adviser, he or she may not have to act as
a fiduciary with respect to those accounts. If you
have a traditional stockbroker with just a Series 7
license the “advice” they give need only be suit-
able. Plus, they can still get a commission on the
sale of investments and insurance products in tax-
able accounts.

2. Advisers who are RIAs regulated by the SEC already
have to act as fiduciaries, in the best interest of cli-
ents, with respect to investment accounts, includ-
ing IRAs. And RIAs who give advice to 401(k) plan
participants are already regulated by the Labor
Department under a law commonly referred to
as ERISA. The new rule extends ERISA to include
retirement accounts other than employer-spon-
sored retirement plans, such as IRAs and Roth IRAs.

3. Advisers can still receive commissions on the sale
of investment and insurance inside an IRA if they
can demonstrate that the investment or insurance
product is in the client’s best interest. Be prepared
to sign a lot of paperwork.

4. Investors should expect or require four things from
their adviser: 1) affirm fiduciary status in their advi-
sory agreement in writing, 2) estimate in writing all
fees and expenses for the upcoming year and an
accounting of the prior year's fees and expenses the
client paid and the broker/adviser or firm received,
3) provide a list of conflicts and a written description
of how conflicts are managed, and 4) affirm there
will be no proprietary produces or principal trading.

5. Expect to see more no-load investments and
products.

6. In some cases, advisers will charge more for their
advice.

7. An adviser may “fire” their small retirement account
clients.

8. Don't fret if there are fewer advisers serving inves-
tors after the rule is fully implemented. Going
forward there will be a greater number of true
advisers relying on better technology providing
higher-quality advice.

9. Worst case scenario—short-term inconvenience.

10. Best case scenario—higher quality service.

C. SEC Regulatory Notice 17-11

On March 30, 2017, the SEC issued Regulatory Notice
17-11, which adopts FINRA Rule 2165 (Financial Exploi-
tation of Specified Adults) and amends FINRA Rule
4512 The adoption of Rule 2165 and the amendment
to Rule 4512 relating to financial exploitation of seniors
will be effective February 5, 2018.

1. FINRA Rule 4512

The amendment to Rule 4512 requires advisers to make
a reasonable effort to obtain the name and contact
information of a trusted contact person. If the adviser
believes their client is victim of financial exploitation
they can contact the trusted person:

(@ Each member shall maintain the following
information:

(1) for each account:
(A) customer’s name and residence;
(B) whether customer is of legal age;

(©) name(s) of the associated person(s), if any,
responsible for the account, and if multiple indi-
viduals are assigned responsibility for the account,
a record indicating the scope of their responsibili-
ties with respect to the account, provided, how-
ever, that this requirement shall not apply to an
institutional account;

(D) signature of the partner, officer or man-
ager denoting that the account has been accepted
in accordance with the member's policies and
procedures for acceptance of accounts;

(E) if the customer is a corporation, partner-
ship or other legal entity, the names of any per-
sons authorized to transact business on behalf of
the entity; and

(F) subject to Supplementary Material .06,
name of and contact information for a trusted
contact person age 18 or older who may be
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contacted about the customer’s account; pro-
vided, however, that this requirement shall not
apply to an institutional account.

2. FINRA Rule 2165

Rule 2165 allows, but does not require, advisers to
place a temporary hold on a disbursement of funds if
they reasonably believe someone over the age of 65
is the victim of financial exploitation. The adviser is
required to notify the contact person within two days
of the temporary hold unless they believe this person
is involved in the financial exploitation.

(a) Definitions

(1) For purposes of this Rule, the term “Specified Adult”
shall mean: (A) a natural person age 65 and older; or (B)
a natural person age 18 and older who the member
reasonably believes has a mental or physical impair-
ment that renders the individual unable to protect his
or her own interests.

(2) For purposes of this Rule, the term “Account” shall
mean any account of a member for which a Specified
Adult has the authority to transact business.

(3) For purposes of this Rule, the term “Trusted Contact
Person” shall mean the person who may be contacted
about the Specified Adult’'s Account in accordance
with Rule 4512,

(4) For purposes of this Rule, the term “financial exploi-
tation” means:

(A) the wrongful or unauthorized taking, withhold-
ing, appropriation, or use of a Specified Adult’s funds
or securities; or

(B) any act or omission by a person, including
through the use of a power of attorney, guardianship,
or any other authority regarding a Specified Adult, to:

(i) obtain control, through deception, intimi-
dation or undue influence, over the Specified Adult’s
money, assets or property; or

(ii) convert the Specified Adult's money, assets
or property.
(b) Temporary Hold on Dishursements

(1) A member may place a temporary hold on a dis-
bursement of funds or securities from the Account of
a Specified Adult if:

(A) The member reasonably believes that finan-
cial exploitation of the Specified Adult has occurred, is
occurring, has been attempted, or will be attempted;
and

(B) The member, not later than two business days
after the date that the member first placed the tempo-
rary hold on the disbursement of funds or securities,
provides notification orally or in writing, which may be
electronic, of the temporary hold and the reason for
the temporary hold to:

(i) all parties authorized to transact business on
the Account, unless a party is unavailable or the mem-
ber reasonably believes that the party has engaged, is
engaged, or will engage in the financial exploitation of
the Specified Adult; and

(i) the Trusted Contact Person(s), unless the
Trusted Contact Person is unavailable or the member
reasonably believes that the Trusted Contact Person(s)
has engaged, is engaged, or will engage in the finan-
cial exploitation of the Specified Adult; and

(©) The member immediately initiates an internal
review of the facts and circumstances that caused the
member to reasonably believe that the financial exploi-
tation of the Specified Adult has occurred, is occurring,
has been attempted, or will be attempted.

(2) The temporary hold authorized by this Rule will
expire not later than 15 business days after the date
that the member first placed the temporary hold on
the disbursement of funds or securities, unless other-
wise terminated or extended by a state regulator or
agency of competent jurisdiction or a court of com-
petent jurisdiction, or extended pursuant to paragraph
(b)(3) of this Rule.

(3) Provided that the member’s internal review of the
facts and circumstances under paragraph (b)(1)(C) of
this Rule supports the member’s reasonable belief that
the financial exploitation of the Specified Adult has
occurred, is occurring, has been attempted, or will be
attempted, the temporary hold authorized by this Rule
may be extended by the member for no longer than 10
business days following the date authorized by para-
graph (b)(2) of this Rule, unless otherwise terminated or
extended by a state regulator or agency of competent
jurisdiction or a court of competent jurisdiction.
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(c) Supervision

(1) In addition to the general supervisory and record-
keeping requirements of Rules 3110, 3120, 3130, 3150,
and Rule 4510 Series, a member relying on this Rule
shall establish and maintain written supervisory pro-
cedures reasonably designed to achieve compliance
with this Rule, including, but not limited to, procedures
related to the identification, escalation and reporting
of matters related to the financial exploitation of Speci-
fied Adults.

(2) A member’s written supervisory procedures also
shall identify the title of each person authorized to
place, terminate or extend a temporary hold on behalf
of the member pursuant to this Rule. Any such per-
son shall be an associated person of the member who
serves in a supervisory, compliance or legal capacity
for the member.

(d) Record Retention

Members shall retain records related to compliance
with this Rule, which shall be readily available to FINRA,
upon request. The retained records shall include
records of: 1) request(s) for disbursement that may con-
stitute financial exploitation of a Specified Adult and
the resulting temporary hold; 2) the finding of a rea-
sonable belief that financial exploitation has occurred,
is occurring, has been attempted, or will be attempted
underlying the decision to place a temporary hold on
a disbursement; 3) the name and title of the associ-
ated person that authorized the temporary hold on a
disbursement; 4) notification(s) to the relevant parties
pursuant to paragraph (b)(1)(B) of this Rule; and (5) the
internal review of the facts and circumstances pursu-
ant to paragraph (b)(1)(C) of this Rule.

VII. CLIENT JUST DIED OR IS INCAPACITATED;
FAMILY MEMBERS OR CAREGIVERS
ARE EMPTYING THE HOUSE

CASE STUDY: It Must Be Mine Because | Have It.

Gordon has three children, Charlie, Adam, and
Fulton. In late September, the three children
helped Gordon move to a nursing home facility.
They agree to go over to their father’s house over
Thanksgiving weekend when Charlie and Adam
are back in town to clean the house before put-
ting it up for sale.

The day before Thanksgiving, Charlie and Adam get
into town and head over to their father's house to
start cleaning. When they arrive they see the house
has been completely emptied of all furniture and
contents. Charlie and Adam are livid with Fulton for
removing the contents of the home. When con-
fronted, Fulton said he had earned the property
after taking care of Gordon for the past five years.

The end of life for an elder can put family mem-
bers, caregivers, and agents at odds with each
other. Sometimes, these disagreements—even
when well-intentioned—give rise to caregivers or
family members emptying the house of the inca-
pacitated or deceased elder. Notwithstanding the
emotional pain family members may experience,
this emptying can be tantamount to financial
exploitation of the elder and probably necessitates
the seeking of guardianship/conservatorship™ to
restore the items to the house or the elder’s estate.

A. Legitimate Emptying

Remember that the emptying of the house may be
appropriate in some circumstances. Generally, execu-
tors (or personal representatives) of estates are required
to preserve the estate for distribution. Paul M. Coltoff
et al, Duties and Liabilities of Representative in Gen-
eral, 34 C.J.S. Executors and Administrators § 274 (2015);
see, e.g., In re Estate of Skelly, 725 N.Y.S.2d 666, 668 (N.Y.
App. Div. 2001) (finding representative had not pre-
served the estate where his delay in probating the will
resulted in vandalism and damage to property); In re
Padezanin, 937 A.2d 475, 481 (Pa. Super. Ct. 2007) (cit-
ing Pa. Cons. Stat. Ann. § 3311) (providing that a repre-
sentative may take possession of even real estate). In
other words, theoretically, a representative emptying
a house in order to provide for the safekeeping of the
items in it could fall within this duty.

For living elders, similar authority is conferred to guard-
ians. See, e.g, Colo. Rev. Stat. § 15-14-401(1)@); Mass.
Gen. Laws Ann. ch. 190B, § 5-423(a)(1); Mo. Stat. Ann.
§ 475.130(1). Further, an attorney-in-fact may also be
authorized by the elder to manage and care for prop-
erty such that emptying the house would be justified
under the power of attorney agreement. See John A,
Borron, Durable Power of Attorney, 3 Mo. Prac., Probate
Forms Manual, Form 6.1 (2d ed. 2015). In short, some
instances of emptying the house by these agents may
be legitimate efforts to preserve the property by pro-
tecting it from vandalism or other dangers.
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B. lllegitimate Emptying

However, there are significant issues when the family
member bearing the authority to legitimately empty
a house is not the one emptying the house. Indeed,
the absence of authority by any family member to take
possession of the property (i.e., the elder has become
incapacitated and has no power of attorney agree-
ment) does not justify the removal of this property as
the property still belongs to the elder. Nonetheless, it
is @ common occurrence.

1. Criminal and Administrative Penalties

Just as undue influence can be shoehorned into theft
as an “unlawful taking of property of another,” so too
can the removal of property from an elder’s home. See,
e.g. In re Michael C, No. F047924, 2005 WL 3471797, at
*1 (Cal. Ct. App. Dec. 20, 2005) (finding theft conviction
appropriate where grandson had taken knife from his
grandmother’s residence). Beyond this, as stated in sec-
tion one, the removal of property may also fall under
the definition of financial exploitation if the incapaci-
tated adult falls under the appropriate statutory defini-
tion. For example, lllinois defines financial exploitation
as the “misappropriation of the assets or resources of an
elderly person or a person with a disability contrary to
law, including ... misappropriation of assets or resources
by ... conversion.” 755 Ill. Comp. Stat. § 5/2-6.2.

Meanwhile, other states, like Alabama, vaguely deter-
mine “financial exploitation” in their criminal codes
based on the value of “property taken.” See Ala. Code
§ 13A-6-195(a). In fact, 36 states have statutes that crimi-
nalize financial exploitation. Hansen et al,, supra. Like-
wise, a majority of states have adult protective services
laws providing civil penalties where there was an “ille-
gal, attempted illegal, or unlawful use of a vulnerable
adult’s property, assets, or funds” or where such illegal
conduct was an “immoral” use of the elder’s assets. Id.
The exact definitions and penalties among states vary,
but the general theme is that these financial exploi-
tation statutes (whether criminal or civil) are broad
enough to include removal of property from the home,
even where the definition of theft might fall short.

2. Guardianship Proceedings

Because guardians are required to protect and pre-
serve property of an incapacitated individual, a con-
cerned family member should consider petitioning
for guardianship of the elder when such “self-help”
occurs. Because theft can happen quickly, emergency

guardianship may be more appropriate. See, e.g.
Ky. Rev. Stat. § 387.740(1) (authorizing an emergency
appointment of a guardian or conservator where “it
appears that there is danger of ... damage or dissipa-
tion to his property if immediate action is not taken.”).
This quick action can stop the exploitation from occur-
ring by granting a concerned family member the
authority to take possession of the property.

Lastly, as a reminder, financial exploitation is often
carried out by guardians or those with authority. See
supra, Part I.B. In other words, the emptying of the
house by the attorney-in-fact, the guardian, or the per-
sonal representative may in fact be illegitimate. In this
instance, a petition to remove the guardian would be
appropriate. Fla. Stat. § 744.474(1)(c) (providing removal
is appropriate where guardian has abused his power).
When that removal occurs, the original guardian is
required to transfer the property in his care over to the
new guardian. See, e.g., Fla. Prob. Rules, R. 5.660(c). In
short, these guardianship proceedings, together with
the above criminal and administrative proceedings,
can help stop the illegitimate removal of property and
possibly even reverse it.

VIII. TRANSACTIONAL ATTORNEYS HANDLING CASES
THAT REQUIRE A LITIGATOR

CASE STUDY: Generous “Gift” to
Decedent’s “Best Friend.”

You are representing the personal representative
of the estate, Mr. Joe Fabeetz, and it is a some-
what complicated matter. Joe Fabeetz's father
died without a Will, and died owning significant
rare and expensive art, interests in a number of
different businesses, some of which were minority
interests, real estate in his own name, vehicles and
precious metals that are the subject of a number
of competing claims of both friends and family.

As part of this, you realize that the Joe FabeetZ's
father also had a habit of lending money, and in fact
had lent nearly $500,000 to his “best friend.” Because
Joe FabeetZ’s father died rather unexpectedly, and
because he was dealing with a friend, the docu-
mentation evidencing the loan is skimpy at best.

The decedent’s “best friend” refuses to return any
of the money claiming it was not a loan. The estate,
clearly believing that it is a loan, commences a suit

PURCHASE THIS ARTICLE ONLINE AT: WWW.ALI-CLE.ORG/PERIODICALS

POSSESSION IS NINE-TENTHS OF THE LAW ISN'TIT? (PART 1) | 19



on behalf of the estate against the decedent’s
friend to collect the money.

The case is venued in probate court, and the attor-
ney defending the case for borrower defends it in
probate court without having actual knowledge
of the policies and procedures for litigating in pro-
bate court. It becomes clear that he is a transac-
tional probate lawyer, and really well outside of his
comfort zone. This results in incomplete discovery,
failure to follow procedural rules, failure to timely
file required probate notices, and greatly hampers
your ability to resolve what you now litigation pro-
cess has resulted in significant unnecessary fees
and costs to the estate.

A. Options
1. Follow Case Through to the End

Move forward with the discovery obtained and make
the best argument with the evidence available.

2. Motion for Sanctions

If, after notice and a reasonable opportunity to respond,
the court determines that Rule 11(b) has been violated,
the court may impose an appropriate sanction on any
attorney, law firm, or party that violated the rule or is
responsible for the violation. Absent exceptional cir-
cumstances, a law firm must be held jointly respon-
sible for a violation committed by its partner, associate,
or employee. Fed. R. Civ. P. 11 (c)(1).

Rule 11(b) states:

By presenting to the court a pleading, written
motion, or other paper—whether by signing, fil-
ing, submitting, or later advocating it—an attor-
ney or unrepresented party certifies that to the
best of the person’s knowledge, information, and
belief, formed after an inquiry reasonable under
the circumstances:

1. It is not being presented for any improper pur-
pose, such as to harass, cause unnecessary delay,
or needlessly increase the cost of litigation;

2. The claims, defenses, and other legal contentions
are warranted by existing law or by a nonfrivolous
argument for extending, modifying, or reversing
existing law or for establishing new law;

3. The factual contentions have evidentiary sup-
port or, if specifically so identified, will likely have

evidentiary support after a reasonable opportu-
nity for further investigation or discovery; and

4. The denials of factual contentions are warranted
on the evidence or, if specifically so identified, are
reasonably based on belief or a lack of information.

A motion for sanctions must be made separately from
any other motion and must describe the specific con-
duct that allegedly violates. Id. at (c)(2).

3. Bring in a Neutral Third Party

Bringing in a neutral third party is often more efficient
in terms of time and cost than litigation.

a. Mediation

Mediation is effective when opposing counsel have
an amicable relationship and are open to negotiation.
Mediation is not legally binding, and any settlement
reached is an agreement between the parties.

b. Arbitration

Arbitration is more formal than mediation and the final
decision may be binding or non-binding.

4, Have a Candid Conversation with Counsel

Opposing counsel likely knew that previous counsel
was out of their comfort zone and made mistakes
that even an attorney with minor litigation experience
would avoid. Correcting the errors made by previous
counsel may be as simple as having a conversation
with opposing counsel. As mentioned previously, cli-
ents are best served when opposing counsel is profes-
sional and opposing counsel may make extend a cour-
tesy by allowing further discovery or correct any other
mistakes made by previous counsel.

B. Competence
MRPC 1.1 states:

A lawyer shall provide competent representation
to a client. Competent representation requires the
legal knowledge, skill, thoroughness and prepara-
tion reasonably necessary for the representation.

Comment [1]:In determining whether a lawyer employs
the requisite knowledge and skill in a particular mat-
ter, the relevant factors include the relative complex-
ity and specialized nature of the matter, the lawyer’s
general experience, the lawyer’s training and experi-
ence in the field in question, the preparation and study
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the lawyer is able to give the matter and whether it is
feasible to refer the matter to, or associate or consult
with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is
that of a general practitioner. Expertise in a particular
field of law may be required in some circumstances.

(. Legal Malpractice

1. Elements

In general, to prove a legal malpractice claim, the cli-
ent must establish that: 1) the existence of an attorney-
client relationship; 2) a breach of duty by the attorney;
3) damage to the client; and 4) the damages were the
proximate result of the attorney’s breach. Ryan Con-
tracting Co. v. O'Neill & Murphy, LLP, 883 N.W.2d 236,
242 (Minn. 2016)

2. Damages Occur Upon Signing of Documents

Security Bank & Trust Company v. Larkin, Hoffman, Daly
& Lindgren, Ltd., 2017 WL 2063013 (Minn. Ct. App. 2017):

In 2009, decedent Gordon Savoie sought estate-plan-
ning assistance from respondent law firm Larkin, Hoff-
man, Daly & Lindgren, who drafted a revocable trust
and will for Savoie. The trust directed that approxi-
mately 45 percent of the undistributed estate be dis-
tributed to a beneficiary who was more than 37.5 years
younger than Savoie, but did not contain a provision
for a generation-skipping trust or other mechanism for
avoiding a generation-skipping tax.

After Savoie's death, appellant Security Bank & Trust
commenced a malpractice action against Larkin Hoff-
man alleging that because Larkin Hoffman failed to
advise Savoie of the tax implications of a generation-
skipping tax, he missed opportunities to provide for
alternative estate dispositions to avoid the tax, such
as using sophisticated estate planning techniques to
reduce the size of his estate, or arranging a different
tax-payment methodology to shift the burden of the
generation-skipping tax and as a result of Larkin Hoff-
man’s negligence, the estate had been required to pay
approximately $1.654 million in generation-skipping
transfer taxes.

Larkin Hoffman moved for judgment on the pleadings
arguing the bank lacked standing to pursue a malprac-
tice action because no damages had occurred before
Savoie’s death, so that no cause of action for legal mal-
practice accrued during his lifetime, and therefore no

cause of action existed to which the personal repre-
sentative might succeed.

The district court dismissed the matter on the plead-
ings concluding that the bank lacked standing to sue
as personal representative because: 1) any cause of
action for malpractice based on the failure to advise
Savoie about the possibility of a generation-skipping
tax on his estate did not cause compensable dam-
age before his death; so that 2) no malpractice action
accrued before he died; and 3) a cause of action for
legal malpractice that does not accrue before death
does not survive. Security Bank appealed.

Pursuant to Minnesota Probate Code, “Except as to pro-
ceedings which do not survive the death of the dece-
dent, a personal representative of a decedent domiciled
in this state at death has the same standing to sue and
be sued ... as the decedent had immediately prior to
death.” Minn. Stat. § 524.3-703(c). Under the survival stat-
ute, a personal representative may generally maintain a
suit for legal malpractice against the decedent’s lawyer.
Prof'l Fiduciary, Inc. v. Silverman, 713 NW.2d 67, 71 (Minn.
App. 2006), review denied (Minn. July 19, 2006).

The Minnesota Supreme Court has noted, different
jurisdictions have articulated three alternative thresh-
olds for determining when a cause of action for
malpractice accrues: 1) under the traditional “occur-
rence” rule, which assumes that nominal damages
occur, the cause of action accrues, and the statute of
limitations starts to run, at the time of the negligent
act; 2) the “discovery” rule, under which the cause of
action accrues when the plaintiff knew or should have
known of the injury; and (3) the “damage” rule, under
which the cause of action accrues “when ‘some dam-
age has occurred as a result of the alleged malprac-
tice! " Antone v. Mirviss, 720 NW.2d 331, 335-36 (Minn.
2006) (quoting Herrmann v. McMenomy & Severson,
590 N.W.2d 641, 643 (Minn. 1999)). Minnesota adheres
to the rule requiring “some damage” to occur for a
cause of action to accrue. Id. at 338. Dalton, 280 Minn.
at 154, 158 N.W.2d at 585 (quotation omitted).

On appeal, the Minnesota Court of Appeals concluded
that because Savoie incurred “some damage” at the
time that he signed the will and trust, he had a cause
of action for legal malpractice that accrued at that time
based on the advice given to him by his attorneys.
And after his death, that cause of action survived to
the personal representative of his estate by operation
of the survival statute. See Minn. Stat. § 524.3-703(c).
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Therefore, Security Bank as personal representative
had standing to assert a claim for legal malpractice
based on allegedly negligent advice.

In reaching this conclusion, the Court noted that differ-
ent jurisdictions have addressed this issue with varying
approaches. The Texas Supreme Court has held that no
legal bar existed to prevent the personal representa-
tive of an estate from maintaining a legal-malpractice
action against the decedent’s estate planning attor-
neys. Belt v. Oppenheimer, Blend, Harrison & Tate, Inc.,
192 SW.3d 780 (Tex. 2006); see also Estate of Schnei-
der v. Finmann, 933 N.E.2d 718 (N.Y. 2010) (holding that
the personal representative has sufficient privity with
a decedent’s attorney to maintain a legal-malpractice
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